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Key Points   

· The Patient Protection and Affordable Care Act (PPACA) was signed into law on March 23, 2010 by President Barack Obama. 

· Prior to the PPACA signing, Virginia’s General Assembly passed legislation aimed at nullifying the federal individual mandate for citizens of that state. Legislatures in at least 33 other states have proposed similar laws.   
· Almost immediately after the bill was signed, the attorneys general for 13 states jointly filed a lawsuit in U.S. District Court in Pensacola, Florida. The suit contends that PPACA violates Articles I and IV of the Constitution and the Tenth Amendment to the Constitution. Virginia’s attorney general filed a separate suit on the same grounds.  

· Arizona passed a resolution in June 2009 calling for a ballot question in the November 2010 election proposing to amend the state constitution.  In a “belt and suspenders” approach, a bill has also been introduced that seeks to directly change Arizona law.
· At least half of the states will address using a ballot measure including a proposed state constitutional amendment.  “In a majority of these states, their constitution includes an additional ‘hurdle’ for passage - requiring either a supermajority of 60% or 67% for passage, or requiring two affirmative votes in two separate years, such as 2010 and 2011.” (National Conference of State Legislatures)
Background 
Since inception, The Patient Protection and Affordable Care Act (PPACA) (formerly H.R. 3590) has provoked massive opposition from conservatives. Passage into law has moved the conflict from Congress to the courts. 

On the same day the health reform bill was signed into law (March 23), thirteen state attorneys general filed suit in Pensacola, FL, challenging PPACA’s constitutionality and demanding that their states be exempt from its provisions.1 

The Commonwealth of Virginia chose to challenge alone, having been the first state to pass legislation attempting to directly nullify portions of the bill (March 4). Specifically, it “prohibits the federal government from forcing its citizens to purchase government-approved health insurance.”7 Virginia’s attorney general filed a suit challenging the new reform law on these grounds. Legislators in 33 states have already filed or pre-filed parallel challenges, based on the American Legislative Council’s model legislation, and lawmakers in at least five other states have announced similar intentions.2
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Since major hurdles would be faced to repeal the new law, such as President Obama’s veto power, many Republicans view the Supreme Court as their only hope. Several constitutional experts and health reform supporters believe the challenge movement is largely symbolic and unlikely to succeed in court.
It has been suggested by many constitutional scholars that these challenges are mostly for political purposes 3; unlikely to be taken up by the Supreme Court4, and unlikely to succeed if they were to reach there. 4 
Some experts claim that, in addition to the legal rationale for these challenges, the Supreme Court would risk inviting a serious confrontation with Congress and the president if the court should invalidate any major portion of the health reform law. 5 In fact, federal judges in general have been historically unwilling to overturn congressional legislation.6 
Critics of the health reform legislation point to several recent Supreme Court rulings curbing congressional power. David Rivkin, who provided counsel to the 13 attorneys general filing suit, cites United States v. Lopez and United States v. Morrison as cases in which the Supreme Court sought to limit congressional authority under the Commerce Clause of the Constitution, the first time it has done so since the New Deal.7 “There are such significant issues that the court could very well declare the bill unconstitutional,” said Senator Saxby Chambliss (R-Ga.).8
The lawsuits have generated considerable interest in the legal community. Reform opponents claim that PPACA improperly employs the Commerce Clause, which gives Congress the power “to regulate commerce…among the several states,” as the basis for the federal insurance mandate. 9 10 Reform supporters contend that this view misrepresents legal precedent surrounding congressional use of this clause.11 

The lawsuits also claim that the Medicaid expansion outlined in the reform law constitutes an unlawful infringement of the states’ sovereignty and solvency, and thereby violates the Tenth Amendment to the Constitution.12 Reform supporters point to the Supremacy Clause of the Constitution, which establishes that the U.S. Constitution, and federal law generally, take precedence over state laws, and even state constitutions.13
A third charge levied in the lawsuits is that the tax penalty on uninsured persons violates the constitutional prohibition of un-apportioned capitation or direct tax.14 The federal government is only authorized to impose specific forms of taxation. Article I of the Constitution permits excise and capitation taxes, while the 16th Amendment created the income tax.15 Although, the tax penalty is structured in PPACA as an excise tax, reform critics charge that is actually a capitation tax, the revenues from which are constitutionally required to be apportioned to the states according to population. Given that PPACA does not apportion revenue this way, opponents claims the tax is illegal.  

In summary, these state efforts challenge:

· the constitutionality of requiring individuals to purchase health insurance and potential tax penalty levied on uninsured persons;    

· an anticipated unfunded mandate, especially as a result of Medicaid expansion
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Sources 

· For more information on the individual measures in each state, including links to legislation and procedural requirements, go to the National Conference of State Legislatures, at www.ncsl.org/default.aspx?tabid=18906  

· Alliance for Health Reform www.allhealth.org  
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