Report From School Nurses vs. Department of Education Hearing.

Nov. 14, 2008

 

Louise Timmer and I attended the hearing this morning with the two lawyers representing ANA. Also at the counsel table was a  CNA attorney (Pamela Allen) but she did not speak. Nancy Sprague (ED) for the School Nurses, Dale Parent (President of CSN), and two other school nurses from LA/Sac, respectively, also were in attendance. Many people from Dept of Education and some family members were also present.

 

WE WON on all counts.  We were out manned by three attorneys - DoE, Diabetes Foundation, and Disability Rights/Education Defense Fund, all speaking eloquently and with much time spent on their points.

 

ANA will be preparing a news release shortly (Monday) that we can send to the membership and hopefully get into upcoming Nursing Voice.  That should be the specific document when speaking to the subject.  The actual court ruling will be sent to us sometime next week. 

 

Judge Connelly stated (paraphrase):
 

1.  Section 2725(b) of the Nursing Practice Act sets the regulatory policy defining who could do what, except where regulation had been amended (foster parents, relatives, etc) on who could administer medication, ie, insulin.

 

2.  Education Code 49423 was the application of Section 2725(b). The application within the Education Code could not re-write regulatory policy.

 

3. Dept of Education Legal Advisory  statement was not legal as it was not fundamentally correct in statement (see #2).

 

He also stated that the issue of "administration" and "assist" were clearly defined within all subsequent Position Statements related to the issue.  He also stated that Federal Law (as it applies to mandatory application of the American Disability Acts (ADA) and Individualized Educational Plans (IEP) and section 504 educational rulings) required mandatory implementation of those laws by the states but it did not have the authority to define WHO would implement those laws in a state.  States develop policies to implement mandatory federal laws.  Most times the federal requirement and the state's ability to implement same were harmonious in nature. 

 

Also, within the education code (601(e) and 604) it states "designated school personnel with their consent and the legal authority to do so" as it pertains to application of any laws, means just as it is stated.  In this case, it does not allow designation of school personnel to go to unlicensed personnel.

 

He suggested to the Department of Education to obtain regulatory changes by going back to the legislature to obtain what they wanted.  He also suggested that if they did so, that appropriate funding be also included in their request.  The argument that there was a nursing shortage was moot....in his opinion.

 

After 2.5 hours of discussion, arguments, and closing statements, we all felt the judge did understand the root cause of the lawsuit and the policy issues at hand. It was a very good opportunity to see this unfold as it did, and especially  with the outcome that was attained. ANA represented us very well.

 

Great Way to end a Friday.

 

Myrna 
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