BRN Discipline Committee: Report and Proposed Regulations
SB 1441 Substance Abuse Coordination Committee
 

Legislation, SB 1441, established a committee in the Department of Consumer Affairs, to develop recommendations for substance abuse programs including the diversion programs.  The committee made many recommendations including a requirement for standard testing for all participants.  The requirements would raise the average cost for participants from 4000.00 - 6000.00 to over 10,000.00 per year. ANA\C testified against this requirement at the committee meeting and joined nurses in diversion to testify against the measure at the Diversion/Discipline Committee of the BRN.  A nurse in diversion surrenders the license and cannot return to work until the evaluating committee (DEC) gives them permission.  They must pay for their own drug testing.  This requirement would end the ability of many nurses to participate in diversion or probation.

 

A subcommittee of the Substance Abuse Coordination Committee, with Louise Bailey Executive Director of the BRN as a member, is reviewing the recommendation of having as many drug tests as were originally required.  A letter about the concern about the frequency of the testing will be taken to the full board to send to the Substance Abuse Coordination Committee.  

 

The Department of Consumer Affairs (DCA)  is looking at adding the language developed by the committee  to SB 1172 Negrete McLeod.  They have asked the Boards to look at their statutes and determine which proposals can be done by policy or by regulation.  The Board was requested to prepare a report for the next Board meeting, a review of what can be done by regulation and what can be done by policy.  

 

ANA\C will watch this closely.  We want to maintain the integrity of the diversion program and the probation program.  We also want to make sure we protect the public.

 

 

Consumer Protection Enforcement Initiative 
 

The BRN has received approval for 37 permanent and limited term positions beginning in July 2010 or the passage of the budget. This is in response to the backlog of discipline.  The concern is that the positions may be approved the each staff person has been asked to take a cut in salary and the board as a whole, has been asked to cut 15%.  The Board's budget must be approved by the Assembly and Senate Budget Committee.  If the Budget Committees are completed with the item then it is closed.  If either house still has issues, the budget items are open and will go to conference committee. The Budget items are still open.

 

SB 1111 implementing the bill through regulations  
 

SB 1111 Negrete McLeod was introduced by the Chairperson of the Senate Business and Professions Committee in collaboration with the Governor's office.  Unfortunately, instead of dealing with the issues that affect the BRN discipline process the Department of Consumer Affairs decided to develop a bill for all the health care boards based on a physician model.  This was especially problematic for nurses because there were requirements for the licensee to provide the medical records needed for the investigation when we don't usually have access.  Failure to comply would have been unprofessional conduct. There was a requirement to post our addresses on the Internet and many other similar problems. Almost all the professional associations opposed the bill.  Most of the nursing concerns were addressed by the final day of hearings but the amendments were not even in print so the bill failed.

 

The DCA has asked the boards to look at their statutes and implement components of the bill through regulations.   Four regulation proposals are being recommended.  

 

1.  The first regulation proposal allows the ED to approve settlements for revocation, surrender or interim suspension of a license. ANA\C has requested a reporting requirement to the Board so their is a full disclosure mechanism.  We support this measure.

 

2.  The second regulation allows an Administrative Law Judge to revoke a license, without a stay order, for sexual misconduct. ANA\C Supports this regulation.

 

3. The third regulation allows a permanent revocation if a person must file as a sex offender.  If this requirement is removed the offender can ask for reinstatement.  ANA\C supports this regulation.

 

4.  Unprofessional conduct is further described to not comply with the investigation,  to agree to a gag clauses in civil settlement agreements, failure to notify the board of any arrest, conviction, or disciplinary action by another board.   There are two major concerns with the fourth proposal.  The nurse is rarely the direct person in a law suit.  IF a hospital settles, and there is a gag order has the nurse committed unprofessional conduct?  We asked that the requirement reflect the nurses real role in the legal process.  

The other issue is that a nurse would have to tell the board every time they are arrested.  So...if you fail to pay a ticket, get arrested and then pay the ticket and fine and the charge is dropped you would still be expected to report the arrest and would be charged with unprofessional conduct if they did not.  We believe this needs to be more reflective of what the crime is.  

 

 

DISCIPLINE  
 

The Nurse evaluator IV position still remains unfilled.  This position was created to have a clinically competent nurse as part of the discipline team.  This is the supervisor position. The Board is requesting the position be changed to a nursing consultant with a four year degree so they can attract nurse experts.  

 

The NCSBN has a database called Nursys that collects discipline from across the United States. Most states participate in the reporting process, but not all.  The BRN undertook a Nursys clean up and found 80 California cases that either contained errors or were not reported as complete. The BRN also did a Nursys scrub to review California nurses who had been disciplined in other states.  This scrub  indicated approximately 3700 reports of out of state discipline which was not reported to California.  Of the 3700 reports (active and inactive licenses) some are multiple offenders.  Discipline records are being requested from each state and cases will be opened.  

 

The BRN internal Investigations has completed 19 investigations.  Four cases have been assigned to retired annuitants.  A case plan is developed that includes a summary of the complaint, discussion of evidence, questions to ask, individuals to interview, additional documents and what kind of expert to use.   There are 160 cases to DOI for limited, focused investigations. This case plan will help the sworn officer from the Department of Investigations to complete their investigation.  A nurse will have given them the needed information including an expert witness of practice to finish the investigation.

 

There are 684 pending DOI investigations.  

There are 518 pending BRN investigations.  

From October 1, 2009 to present enforcement has served a total of 373 accusations and prepared 71 default decisions.  

 

The department and Board had believed that once the backlog was caught up things would slow down. This has not happened. The number of cases reported has increased.

 

                                                            In 2005 - 06      In 2009 - 10

Complaints received                                3384                6776

    Consumer                                          2653                2592  

    Arrests                                                731                2105

    Criminal Histories                                  NA                2080

    Diversion                                              311                673                                                                  

DIVERSION AND PROBATION  
 

NCSBN held a Diversion and Probation Forum that discussed trends and is in the process of developing national standards for these programs.   A Handbook is being developed with all the recommendations. I attended this meeting on behalf of ANA\C.  It is what is needed to defend division programs and getting nurses back into the work place.  

 

Total in state probationers are 354.  

 

Program to date intakes completed is 4057; total successful completions is 1458; 900 failed to comply, 54 moved to another state, 41 were not accepted into the program, 279 voluntary withdrew after DEC evaluation, 397 withdrew before DEC evaluation, 172 were closed because they were a public risk, 34 expired, 673 are in the program now.  
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